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4 IRAQ OIL REPORT 


UPDATE: Iraqi Supreme Court strikes 
down KRG oil sector independence 


Landmark ruling rejects the legal pillars of Kurdistan's oil sector, opening a volatile new chapter in 
Iraq's long-standing disputes over oil powers. 
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Iraq's Federal Supreme Court on June 3, 2018, hears a case filed by the Oil Ministry against the KRG. (Source: Federal Supreme Court media 
office) 
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BAGHDAD - Iraq's Federal Supreme Court issued a sweeping ruling Tuesday against the legal 


foundations of Iraqi Kurdistan's independent oil sector. 


The court's decision could force a seismic shift in the balance of oil powers between the federal 
government and the semi-autonomous Kurdistan Regional Government (KRG) — potentially 


upending a 450,000 barrel per day (bpd) market and altering the dynamics of a government- 


formation process that has seen multiple blocs court Kurdish MPs. 


"The Plaintiff has the right to pursue the abrogation of all oil contracts concluded between the 
Kurdistan region as represented by the defendant, the [KRG] minister of natural resources, with 
external parties, countries and companies for the exploration, production, export and sale of oil," 


the Federal Supreme Court said. 


A senior lraqi official said Prime Minister Mustafa al-Kadhimi's administration is seeking to 
reassure the KRG and its oil sector stakeholders that the federal government is not planning to 


take any immediate, aggressive action in the aftermath of the ruling. 


"We will deal constructively with any transitions toward implementing this decision, including 


working closely with the KRG," the official said. 


The KRG issued a statement Tuesday rejecting the court's legal reasoning but showing a 
recognition that any resolution to the problems raised by the ruling will likely require collaboration 
with Baghdad. 


"These unjust and unconstitutional decisions against the rights and the constitutional powers of 
the Kurdistan Region are unacceptable," the KRG said. "The KRG will not abandon the 
constitutional rights of the Kurdistan region that have been embedded in the constitution. 
Therefore, the KRG will perpetuate its efforts with the federal government to find a fundamental 


and constitutional solution for this issue." 


The surprise ruling comes a decade after the federal Oil Ministry first filed its lawsuit alleging the 
KRG's independent management of its oil sector was violating Iraq's 2005 Constitution, and more 
than two years after the court said it was suspending the case indefinitely because then-Prime 


Minister Adil Abd al-Mahdi declined to personally affirm his desire to pursue the legal action. 


The court has not held any known hearings on the case since September 2019, and it is unclear 
what prompted the court to pick the case back up now. The timing of the ruling directly benefits a 
group of Iran-backed Shia parties by resurrecting an issue with the strong potential to drive a 
wedge between Mutqada al-Sadr and the Kurdistan Democratic Party (KDP) — political blocs that 


had been in a tentative alliance to form a majority government. 


Tuesday's decision strikes down the major legal pillars on which the KRG has justified the 


independent management of its oil sector, including signing contracts with foreign companies, 


exporting and marketing crude, and collecting revenue. 


One element of the ruling says that "the Kurdistan Oil and Gas Law of 2007 is unconstitutional and 
must be cancelled for violating articles 110, 111, 112, 115, 121 and 130 of the 2005 Iraqi 
Constitution." The KRG cites that law as the legal basis for its contracts with foreign oil 


companies, its export agreement with Turkey, and oil purchase agreements with traders. 


While the ruling does not nullify the KRG's contracts with oil companies outright, it does give the 
federal government legal grounds to attempt to do so. And even if the contracts remain in force, 
the court says the federal Oil Ministry rather than the KRG Ministry of Natural Resources (MNR) 


has authority over whatever oil is produced. 


The court "obliges the regional government to hand over all oil produced from fields in the 
Kurdistan region and other regions where the Ministry of Natural Resources is producing oil to 
federal authorities, as represented by the Ministry of Oil, and authorize it to use its constitutional 


right to explore, produce and export oil." 


The court also calls on the Oil Ministry and the federal Board of Spreme Audit to conduct a 
retroactive accounting of Kurdistan's oil and gas sales in order to "determine the monetary dues 
owed by the KRG as a result and to determine the share from the general budget to the [Kurdistan] 
region in such a way that guarantees the rights of each citizen of the Kurdish provinces without 


further delay, after [the KRG] complies with all clauses of this ruling." 


That provision could complicate further budget transfers from Baghdad to the KRG, since it 
appears to suggest that Kurdistan's right to federal money is conditioned upon its 


acknowledgement of the federal government's oil and revenue authorities. 


The KRG has been receiving near-monthly transfers of 200 billion Iraqi dinars ($138 million) from 
Baghdad, which have helped Erbil pay public sector salaries while also making payments to 


international oil companies and attempting to service tens of billions of dollars in debts. 
A history of controversy 


The balance of oil powers between the KRG and federal government has been established 


through two decades of political combat, in the absence of a universally agreed legal framework. 


The Iraqi Constitution says regions and provinces should share certain oil authorities with 
Baghdad under the country's federal structure, but it calls on Parliament to draw the specific lines 
of authority via national oil legislation, which has been drafted and contentiously debated but 


never passed. 


In the absence of a federal oil law, the KRG established its oil powers by passing its own regional 
oil law in 2007, and by creating facts on the ground — signing contracts with international oil 
companies, exporting crude by truck, and striking a strategic energy deal with Turkey that 


included a route to export oil by pipeline. 


Baghdad has contested the legality of the KRG's actions at every turn. In 2012 then-Prime 
Minister Nouri al-Maliki's administration intiated the Federal Supreme Court lawsuit challenging 
Kurdistan's claims of independent authority to sign oil contracts. In 2014, the federal government 


expanded the scope of the case to challenge the KRG's newly initiated, independent exports. 


In parallel, the federal government later initiated an international arbitration case against Turkey for 
facilitating the KRG's pipeline exports, in an alleged breach of the bilateral treaty governing the 
use of the lraq-Turkey Pipeline (ITP). That case has not been decided yet, though multiple people 


close to the issue say a ruling is expected later this year. 


The case at the Federal Supreme Court also went slowly. At first, it was delayed because the KRG 
simply refused to show up in court, exploiting a procedural loophole that essentially prevented the 


case from moving forward if the defendant never formally acknowledged it. 


That deadlock was broken in 2018 and the case went ahead. By that time, however, some of 
Baghdad and Erbil's informal political deals over oil and revenue cooperation had been enshrined 
in successive national budget laws, and justices began to question whether there was still an 


active dispute to be adjudicated. 


Chief Justice Midhat al-Mahmoud finally asked lawyers representing both sides to present 
signatures from their respective prime ministers to confirm they personally endorsed continuing 
the legal fight. After several months, the federal government's lawyers had not obtained the 
signature of Abd al-Mahdi, who was then prime minister, and the court decided in September 


2019 to suspend the proceedings indefinitely. 


“As there has been no answer from the prime minister up until this session," Mahmoud said at the 
time, "the court has decided that this court case is considered a delayed case until the court gets 


the answer from the prime minister.” 


The court did not say in its Tuesday ruling what had prompted it to resume the case. Multiple 
people familiar with the proceedings said Kadhimi, the current prime minister, did not personally 


endorse the case with his signature. 


The timing of the ruling is politically significant. Iraq is in the middle of negotiations to form the 
next government. Muqtada al-Sadr's coalition — the leading vote-getter from the October 2021 
elections — has explored a tentative alliance with the Kurdistan Democratic Party (KDP) to make a 


majority government that aims to exclude several lran-aligned Shia parties. 


Those plans were thrown into disarray on Sunday when the Federal Supreme Court ruled the 
KDP's candidate for the Iraqi presidency, Hoshyar Zebari, is not eligible for the post. Tuesday's 
ruling on oil rights promises to re-open another contentious issue with the likelinood to drive a 


wedge between Kurdish parties and the Iraqi nationalist-flavored Sadr coalition. 


“The latest Federal Supreme Court decision... is the most important decision that this venerable 
court has taken since it was founded," said Qais al-Khazali, the leader of the paramilitary group 
Asaib Ahl al-Haq, in a statement posted to Twitter on Tuesday. "It is in line with the Iraqi 
Constitution, which states that oil and gas belongs to the Iraqi people. God bless the Federal 


Supreme Court." 
Uncertain fallout 


Tuesday's ruling is likely to have a profound impact on Kurdistan's oil sector, though the precise 


effects and timing are still unclear. 


For nearly two decades, the KRG has benefited from the ambiguity of the Iraqi Constitution. 
Without any definitive ruling from Iraq's highest court, Baghdad and Erbil have offered dueling 


legal interpretations of approximately equal weight. 


This vacuum of judicial authority has long enabled the KRG’s counter-parties — oil contractors, 
crude buyers, export partners, bankers, and financiers — to rely on the KRG’s assurances that 


their actions are legal, providing a layer of plausible deniability against Knowingly breaking any 


Iraqi laws. 


The court's decision Tuesday for the first time provides an authoritative answer to the 
constitutional questions, removing prior ambiguity and creating unprecedented new legal risks for 


the KRG’s counter-parties. 


The next steps are hardly clear, however. 


Even though the court's decision is "absolute and binding on all parties," according to the ruling, it 
still appears to give leaders in Baghdad some leeway in determining how aggressively to act. For 
example, rather than declaring outright that the KRG's oil contracts are void, the court clarifies 


that federal authorities "have the right to pursue the abrogation" of the KRG's contracts. 


The Kadhimi administration is in an awkward position. The ruling is likely to be broadly popular 
among Iraqi nationalists who have long resented Kurdistan's autonomy claims and the relative 
success of its oil policy, but on a practical level the federal government has little incentive to cause 


the disorderly destruction of the KRG oil sector. 


The KRG relies on oil exports as its single largest source of revenue, averaging $750 million per 
month in 2021, and if that revenue stream were to collapse the resulting economic crisis would 


almost certainly force the federal government to provide a major financial lifeline. 


Moreover, the KRG has amassed billions of dollars in debt. If the federal government takes total 
control of the KRG's oil-related assets, it could open itself to claims from creditors that Baghdad is 


also responsible for the KRG's oil-related liabilities. 


The Federal Supreme Court decision also threatens to disrupt oil exports via Turkey, including 
roughly 100,000 bpd of federal exports that flow through Kurdistan. In its pipeline arbitration with 
Baghdad, Turkey's case has relied partly on a claim that its export agreements with the KRG are 


consistent with Iraqi law — an argument undermined by Tuesday's ruling. 


This kind of practical fallout is perhaps one reason that neither Abd al-Mahdi nor Kadhimi was 
eager to put their signatures on the lawsuit, yet the Kadhimi administration is now legally bound by 


the court's decision. 


One official familiar with Baghdad's legal strategy said the court's ruling compels certain actions. 


"There are several next steps to implement this decision," the official said. "All of the IOCs should 

negotiate and sign contracts with the federal Iraqi government. The oil revenues of KRG should go 
to the treasury of the federal government. And the KRG will take its share and allocations from the 
federal budget, based on the criteria of the percentage of the population, like what happens with 


Basra, Anbar and other Iraqi provinces — in fair way." 


Iraqi staff reporting from Baghdad are anonymous for their security. Ben Van Heuvelen and Ben 
Lando reported from the United States. Kate Dourian reported from the United Kingdom. Rawaz 
Tahir reported from Erbil. Lizzie Porter reported from Baghdad. Mohammed Hussein reported from 


Sulaimaniya. 
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